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N M,._.Dear Mr. Moorran- - '”,f‘ S 54} ERAMECK

By letter of October 20, 1978 to the Attorney General, 1 reuusted that
“Justice not file any pleadmg designed to advise the federal district

. court of the government's view of the nature of the trust relatlonshlp L
between the United States and Indian tribes., I hereby reaffim the views 5
- set forth in my October 20 letter. I did suggest in the letter, however, = -
" that Justice and Interior continue to work on the legal auastlons con= -

. cemmg the government 's trust respons.xblhty S :

(bngness has reposed pnncxpal authonty for “the management of all Indzan
. &ffairs and of all matters arising out of Indian relations® with this :
- Department. 25 U.S.C. Sec., 2. As you no doubt realize, any legal
- memrandum filed by the Attorney General on such a broad issue as the
. trust rsponsmlllty would have far reaching policy implications. We have
 serious reservations about the statement as originally drafted and I am .. <
attadung a line by line critique, as promised, as a way to highlight o
‘same of the d:sputed issues. To be of further assistance to you, set
forth belos is this Department's view of the legal obligations of the =~ . -
* g;uted States, as defined by the cnurts, w:Lth respect to Indlan prq:erty RS
terests. . I : ' ' :

- ‘\“

'mat the United Stats stands in a fzduc:.axy relat;.onshlp to Memcan
- Indian tribes, is established beyond qustxon. The specific scope and

- content of the trust rssponsxbd.lty is less clear. Although the law in
‘this area is evolving, meaningful standards have been established by the

decided cases and these standards affect the government's administration

of Indian policy. Our discussion is confined to the govemment's =

o rsponszbllztms concerming Indian property interests and should be e
e uxﬁecstood in’ that cont:ext. Qur conclusions may be sumnarized as follows:
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- 1. 'Ihere is a legally enforceable tmst obhgatmn cwed by the
- United States Government to American Indian tribes, This obligation
‘originated in the course of dealings between the goverrment and the
Indians and is reflected in the treatra, agree'\ents, and statutes
pertam.mg to Ind;ans ~

2. Whlle (bngras ‘has broad authorlty over Indian affairs, its
act:.ons on behalf of Indians are subject to Constitutional limitations -
(such as the Fifth Amendment), and must be "tied ratmnally to the -
. govemment's trust obligation; however, in its exercise of other powers,‘
: Cbngress may act contrary to t.he Indlans' bst mterests. :

3. 'Ihe trust responsbxlzty doctrme :unposes fzduc:.azy standards
on the oonduct of the executive. The goverrment has fiduciary duties of
~ .care and loyalty, to make trust property income productive, to enforce
_reasonable claims on behalf of Inchans, and to take afflrmatlve actmn

i

- to prserve trust property

', 4, Execntlve branch off;.c:Lals have dzscretmn to detemine the ,.
best means to carry out their responsibilities to the Indians, but only
" Congress has the pover to set pohqv objectlvs @:mirazy %0 the best
interats of the Inchans ; r '

g S. ’mse standards operate to lm.tt the dzscret:.on not only of
the Secretary of the Interior but also of the Attomey General and
other exec.xtlve branch offxc:.als

!me origin of t.he tmst relatlonsh‘p lles in the course of dealmgs
between the discovering Eurcpean nations and (later the original states
and the United States) the Native Americans who ocmpxai the continent. o
' Mhe interactions between these peoples resulted in the cx:nclus:.on by this Ce
- country of treaties and agreements recngmzmg the quasx—soverelgn status N
' of the Natlve Pmencan trlbes.

e e i

me S.:prane (burt has stated that-

SR In the exerczse of the war and treaty powers,

" the United States overcame the Indians and .
tock possession of their lands, sametimes by
. force, leaving them an uneducated, helpless
‘and dependent people, needing protection




. against the selfishness of others and their
own improvidence. Of necessity, the United
.. States assumed the duty of furnishing that
7/ protection, and with it the authority to do

.. all that was required to perform that obhgatlon

- “and to prepare the Indians to take their place o
- as independent, qual:.fled menbers of the = .-

- modem body politic. ‘Board of County Cormis-
»;-smners v. Seber, 318 U.S. 705, 715 (1943)

-~ - s h e on i et i g e e by

Inphc;.tly, the Court recogmzed the course of h:tstory by which t.he :
. Indian tribes concluded treaties of alliance or—after military conguest—
‘if‘ peace and reconciliation with the United States, In virtually all these - -
treaties, the United States promised to extend its protection to the
‘tribes. Oonsequently, the trust responsibility to Native Americans has
its roots for the most part in solewn contracts and agreements with the
 /tribes. The tribes ceded vast acreages of land and concluded conflicts
" on the basis of the agreement of the United States to protect them from
. persons who mlght try to take advantage of their wezk position. No S
a:nparable duty is wed to other Umted States c:Ltlzens V R

' Wh:.le the later executive agreements and praszdent;.al orders :u'pienentmg
them with tribes are shorter and less explicit than the treaties, a
. similar guarantee of protection can be implied from them. As the Court
. stated recently in Morton v, Mancari, 471 U.S. 535 (1974), then, "the
- unique legal status of Indian tribes under federal law (is). . . based
~ona history of treatls and the assu:rptlon of a guardlan—ward status.®

‘The treaties and agreanents r@rsented a kmd of lard transaction,
- contract, or bargain. The ensuing special trust relationship was a
- significant part of the consideration of that bargain offered by the
" United States. By the treaties and agreements, the Indians commonly
~ reserved part of their aboriginal land base and this reservation was
 guaranteed to them by the United States. By administrative practice and

o ~later by statute, -the title to this land was held in tmst by the United
' States for the beneflt of the Indlans

L Frun the begmnmg, the Congress was a full partner in the establishment
< of the federal trust responsibility to Indians. Article III of the

- Northwest Ordinance of 1787, which was ratified by the first Congress

__ assenbled under the new (bnstxtutlon in 1789, 1 Stat. 50, 52, declared

‘\3‘




now codified as 25 U.S.C. § 177, which itself established a fiduciary

~ The utmost good faith shall always be observed -~
. torard the Indians; their lands and property shall
- never be taken from them without their consent;
. - and in their property, rights afG liberty they
-- .+ shall never be invaded or disturbed, unless in
~""Just and lawful wars authorized by Congress;
7+ 'but laws founded in justice and humanity shall,
~ -+ 7. from time to time, be made,. for preventing wrongs
-.wn—.. being done to them, and for preserving peace .-
.~/ and friendship with them. . . :oovcfo o oo

‘And in 1790, Oangréss\"enacted' ‘the Non-Intercourse Act, 1 Stat. ‘137, 138,

.. obligation on the part of the United States to protect Indian property
~"rights. See Joint Tribal Cbuncil of /the Passamaquoddy Tribe v. Morton,
- +528 F. 2d 370 (lst Cir, 1975), and United States v. Southern Pacific
- Transportation Co., 543 F.2d 676, 677-699 (5th Cir. 1976).

" 'Articulation of the concept of the federal trust responsibility as -
- including more protection than simple federal contruvl ever Indian lands .
evolved judicially. It first appeared in Chief Justice Marshall's -
 decision in Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (183l).
" Cherokee Nation was an original action filed by the tribe in the
.. Supreme Court seeting to enjoin enforcement of state laws on lands :
'#  guaranteed to the tribe by treaties. The Oourt Jjecided that it lacked
- original jurisdiction because the tribe, though a "distinct political °
community" and thus a "state," was neither a State of the United States -
“" nor a foreign state and was thus not entitled to bring the suit initially
"in the Court. Chief Justice Marshall concluded that Indian tribes "may, o
 more correctly, perhaps, be denominated domestic dependent nations. . .
in a state of pupilage" and that "their relation to the United States
. resembles that of a ward to his guardian.” Chief Justice Marshall's
- subsequent decision in Worcester v. Georuia, 31 U.S. (6 Pet.) 515 (1832),
- reaffirmed the status of Indian tribes as self-governing entities without,
‘however, elaborating on the nature or meaning of the guardian-ward
-relationship. LTI T e e e

Later in the nineteenth céntury, the Qourt used the guardianship concept
" as a basis for congressional power, separate and distinct from the .
" commerce clause. United States v. Kagama, 118 U.S. 375 (1886), concerned

the constitutionality of the Major Crimes Act. Although it concluded tha
this statute was ‘cutside the commerce power, the Court sustained the :




" validity of the act by reference to the Goverrment's fiduciary responsi-
.- bility.” The Court stated that "[t]hese Indian tribes are the wards of
""" “:the nation. Trey are corrunities dependerit on the United States. . .. -
.- Fror their very weaxness and helplessness. ., . there arises the duty of
protection, ani with it the power.”™ SR

-7 A nutber of cases in the decades on either side of 1900 make express
.- reference to such a pover based on the federal guardianship, €.g., . . _.
- LaMotte v. United States, 254 U.S. 570, 575 (1921) (power of Congress to
i modify statutory restrictions on Indian land is "an incident of guardian-
‘. ship"): Cherokee Nation v, Hitchcock, 187 U.S. 294, 308 (1902) ("The power .
.- existing in Congress to administer upon ard guard the tribal property"),
.+ -and the Supreme Court has continued to sustain the constitutionality of :
.* - . Indian statutes as derived from an ifplicit power to implement the "unique
77 obligation" and "special relationship"” of the United States with tribal -
 Indians. Cf. Morton v. Mancari, 417 U.S. 345, 552, 555 (1973), = o

' LIMITATIONS ON CONGRESS -

“7 Congressional power over Indian affairs is subject to constitutional
. -limitations. While Congress has the power to abrogate Indian treaties,

. Lone Wolf v. Hitchcock, 187 U.S. 553 (1903), Indian property S
.- rights are protected from repeal by the Fifth Amendment, Choate v.
i Trapp, 224 U.S. 665, 678 (1912). The Supreme Court held in Chippewa
. Indians v. United States, 201 U.S. 358 (1937), that ~ <~ . =

© e oo w % % our decisions, while recognizing that the
. goverrment has power to control and manage the
P .. property and affairs of its Indian wards in gocd
" faith for their welfare, show that this pover is
" subject to constitutional limitations and does not
" enable the goverrment to give the lands of one
- tribe or band to another, or to deal with them as
-+ its own, * * * (P. 375-376). T

' In addition to these constitutional limitations on Congress' power to
 implement its trust responsibility, the Court has cbserved that the

'~ guardianship “power to control and manage” is also "subject to limita-
~ tions inhering in a guardianship,” United States v. Creek Nation, 295

L U.S. 103, 110 (1935), although the cases do not clarify with precision

R “what limitations "inhere in a guardianship™ so far as Congress is con-

cemed. Recent cases have, however, considered the United States' trust

2




obhgat‘ons as an ,.ndependent lrmrtmc standard, for judgmg the
 constitutional validity of an Indian statute, rather than solely a =

‘source of power. In Morton v, Mancari, 427 U.S. 535 (1974), the Supreme
.Court upheld the constitutionality of a statute granting Indians an
: E'ploynent preterence Jn the Bureau of Ind‘an Affazrs, statmg

) As long as the specral treatment can be t1ed ratlonally
~to the fulfillment of Congress' unique obligation toward
< the Indian, such leglslat.tve Judgments wtll not be
.-.,dtsturbed Id at 555. e

' Delaware Tr;bal Busmess Cbunc11 v. Wee\:s, 430 U.S. 73 (1977), expressly
held that the plenary power of Congress and the separation of powers -
.shield "does not mean that /all federdl leg‘slat;on concerning Indians is
e o o immune from jud.tctal scrutiny.” The Court in Weeks tock the -
"significant step of examining on the merits claims by one group of
Indians that legislation had denied them due process, and 1t apphed the
above—quoted standard fmm Mancari. .. e o R

u-'ThlS standard, m pract.gce, does not suggest that & fevw.-:«amg cx)urt wg.ll
- second guess a particular detemmination by Congress that a statute in .
fact is an appropriate protection of the Indians' interests. Oongres-
- sional discretion seems necessarily brad in that respect. But the -
power of Congress to implement the trust obligation would not seem to
- authorize enactments which are manifestly contrary to the Indians best
" interests. This does not mean that Congress could never pass a sta..te
- contrary to its determination that the Indians' best interests are served
by it. Oongress in its exercise of other powers such as eminent damain,
war, or commerce, may act in a manner inimical to Indians. Bowever,
where Oongress is exercising its authority over Indians, rather than
‘scame other distinctive power, the trust obligation would appear to
require that its statutes must be based on a determination that the
 protection’of the Indians will be served. Otherwise, a statute would
-not be rationally related to the trusteeship obligation to Indians.
Cf., Fort Berthold Reservation v. United States, 390 F.2d 686, 691-693

-(Ct. TI.TI568).

'me trust obllgatlons of ‘the Umted Statcs constram oongr&smnal power
in another way. Since it is exercising a trust responsxblllty in its

_ enactment of Indian statutes, courts presume that ongress' intent toward
"the Indians is benevolent. Accordingly, courts construe statutes (as well
.. as treaties) affecting Indians as not abrogating prior Indian rights or,
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 in case of atbiguity, in a manner favorable to the Indians. E. g. ' Uruted

- States v. Santa Fe Pacific Ry., 314 U.S. 339 (194l1). This presumption is
. rebuttable in that the ocourts have also held that Congress can unilater-

~ ally alter treaty rights or act in a fashion adverse to the Indians
interests—even to the point of temminating the trust obllgatlon. But
such an intent must be "clear," "plain" or "manifest" in the larguage or
legislative hlstory of an e‘xactmmt. R:sebud Sioux Trlbe v. Kneip, 430
U.s. 584 (1977). :

S

LDIITATI(N ON AD'(INISTRATIVE DISCRETION g

: In Indlan, as in other matters, federal execnt:we off;.c:.als are limited .
- by the authority conferred on them by statute. In addition, the federal
" trust responsibility imposes fiduciary standards on the conduct of the
- executive—unless, of course, (ongréss has expressly authorized a devia-
- tion from those standards. Since the trust obligation is binding on the
" Dnited States, fiduciary standards of conduct would seem to pertain to
-+ all executive departments that may deal with Indians, not just those such
“. . as the Departments of Interior and Justice which have special statutoxv
~ responsibilities for Indian affairs. This principle is implieit in . -
“"United States v, Winnebago Tribe, 542 F. 2d 1002 (Bth €ir. 1976), whexe
the court emploved the canon of construction that ambiguous federal =
- statutes should be read to favor Indians to thwart the efforts of the ‘
- _Amy Corps of Bxgmeers to take trzbal land.

'TA number of oourt deczsmns hold that the feieral tmst rspons:.b;l:.ty g
‘constitutes a limitation upon executive authority and discretion to admin-
- . ister Indian property and affairs. A leading case is United States v.
" Creek Nation, 295 U.S. 103 (1935), where the Supreme Court affimed a
" portion of a decision by the ourt of Claims awarding the tribe money o
damags against the United States for lands which had been excluded from ™~
- their reservation and sold to non-Indians pursuant to an incorrect federal
‘survey of reservation boundan&s. 'me (burt bottrmed its decision on the
federal trust doctr:.ne. o e RIS, DO

: e 'Ihe tnbe was a dependent Indlan ccmnumty under the
BT * guardianship of the United States and therefore its

ST v property and affairs were subject to the control and

* management of that govermment., But this power to con-
. - trol and manage was not absolute. While extending to
all appmpnate measures for protecting and advancmg
the tribe, it was subject to limitations inhering in
such @ guardianship and to pertinent constitutional

restrictions. 295 U.S. at 109-110. (emphasis added)
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Creek Nation stands for the proposition that—unless Congress has
expressly directed otherwise—the federal executive is held to a strict
standard of corpliance with fiduciary duties, For example, the executive ;
must exercise due care in its administrafion of Indian property; it i
. cannot as a result of a negligent survey "give the tribal lands to ' §
others, or . . . appropriate them to its own purposes."” Other decisions
of the Supreme Court reviewing the lawfulness of administrative conduct
. managing Indian property have held officials of the United States to
R "obligations of the highest responsibility and trust” and "the most
exacting fiduciary standards," and to be bound "by every moral and
S equitable consideration to discharge its trust with good faith and fair-
el ness." Seminole Nation 'v. United States, 316 U.S. 286, 296-297, (1942);
R - United States v. Payne, 264 U.S. 466, 248 (1924). Decisions of the Court
Co of Claims have also held that the ordinary standards of a private
fiduciary must be adhered to by executive officials administering Indian
property. E.g., Oast Indian Community v. United States, 213 Ct. cl. 129,
5§50 F.2d 639 (1977); Chevenne-Arapahoe Tribes v. United States, 206 Ct. Cl.
340, 512 F.23 1390 (1975); Menominee Tribe v. United States, 101 Ct. Cl. RN
10, 18-19 (1944); Navajo Tribe v. United States, 364 F. 2d. 320, 322-324 =

(Ct. QL. 1966).

Creck Nation and the other cited cases were for money damages under
special jurisdictional statutes in the Court of Claims. Other decisions
have granted declaratory and injunctive relief against executive actions
in violation of ordinary fiduciary standards. An important exarple is
" Lane v. Pueblo of Santa Rosa, 249 U.S. 110 (1919), where the Supreme Court |
enjoined the Secretacy of the Interior from disposing of tribal lands Lo
under the general public land laws. That action, the Court observed,
*would not be an exercise of the guardianship, but an act of confiscation.” |5
249 U.S. at 113, S G A

[,

- e  ‘ o

Federal officials as trustees are not insurers. The case of United States
v. Mason, 411 U.S. 391 (1973), sustains as reasonable a decision by the
Interior Department not to question certain state taxes on trust property. -
But the case law in recent years generally holds executive action to be .
reviesable both under the terms of specific statutes and for breach of -
obligations of an ordinary trustee. A significant recent federal district
court decision, Pyramid Lake Paiute Tribe v. Morton, 354 F. Supp. 252
(D.D.C. 1972), enjoins Certain Giversions of water for a federal reclama-
‘tion project which adversely affected a downstream lake on an Indian =73
reservation. Although the diversions violated no specific statute or
treaty, the court held them in violation of the trust r&sppnsibility.‘»

et




The court held that the Secretary of the Interior--as trustee for the - .
. Indians--—was obliged to discharge his potentially conflicting duty to
adrinister reclamation statutes in a manner which does not interfere with
‘Indian rights. The court restrained the diversions because the il
_Secretary's activities failed "to demonstrate an adequate recognition of
‘his fiduciary duty to the Tribe." The Department of Justice acguiesced in
‘this decision and chose not to appeal. L

- L¥

X

-I1f, as we believe, the decisions in such cases as Creek Nation, Pueblo of ...
...Santa Rosa, and Pyramid Lake are sound, it follows that executive branch
" officials are obliged to adhere to fiduciary principles. These cases, in
- “other words, lead to the conclusion that the government is in fact a
- trustee for the Indians and executive branch officials must act in "

“accordance with trust princ,;',pla unless Congress specifically directs

»

-otherwise, | .ov. . twslwiib o s e

. INDEPENDENT EXISTENCE

“In addition, the decided cases strongly suggest that the trust obligation
~ of the United States exists apart from specific statutes, treaties or ...
- . agreements. As previously stated, the Supreme Court in United States v, -
. Kagama, 118 U.S. 375 (1886), sustained the validity of the Major Crimes Act
_on the basis of the trust relationship, separate and apart from other -
. constitutional povers. &2nd Lane V. Pueblo of Santa Rosa, 249 U.S. 1If
- (1919), United States v. Creex Nation, 295 U.S. 103 (1935), and Pyrar 3
‘Lake Pajute Tribe v. Morton, 354 F, supp. 252 (D.D.C. 1972), apply
the trust responsibility to restrain executive action without regard
to any specific treaty, statute or agreement. Al

R NP

“his view is reinforced by reference to the origins of the trust respon-

 sibility doctrine. Originally, Great Britain claimed for itself sover-

 eignty over all Indian lands in the English colonies. 1In 1763, the King

.. issued a Royal Proclamation, the precursor of the federal Non-Inter-

- course Act, decreeing that Indian lands were owned by the Crown and that
"no person or goverrment could acquire such lands without the consent of
“the Crown. This policy reflected the practical need of the Crown to
assert its control over the land and wealth of the colonies and to
“preserve peace among the oolonists and the Indians. Notably, the 1763

- Proclamation applied to all Indians without regard to the presence or

~ absence of specific treaties or agreements. RN o
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When the United States acguired sovereignty from Great Britain, it
succeeded to all the inc.dents of the prior sovereign's power. The
United States not only did not renounce the peculiar power and duty -~
assumed by Great Britain over Indians, but endorsed it by specific
reference in Artrc.le I of the Constitution.

The recent decision in Delaware Tribal Business Cbuncrl V. Weeks 430 U. S. AR
73 (1977), holds that the trust responsibility is subject to due process |-~
limitations. Weeks holds that (ongress is not free to legislate with o
respect to Indians in any manner it chooses; rather, Cbngress:.onal action’ - ..
‘with respect to Indians is subject to judicial review and will be o
sustained only so long as it can be "tied rationally to the fulflllmmt
of G)ngress uruque obhgatron toward the Ind;ans "o

Other recent Suprene Court oprmons shed further llght on what is meant iv
by the "unique obligation toward the Indian." In Morton v. Ruiz, 415 .-
U.S. 199 (1974), the OCourt in holding that the Bureau of Indian Affairs
erred in excluding a certain category of Indians from the benefits of -
its welfare progran spoke of the "overriding duty of our Federal Goverm—~
ment ¢o deal fairly with Indians.™ 415 U.S. at 236, This statement appears
as part of the procedural rights of Indians, and in this connection the .-
Court cited Seminole Nation v, United States, 316 U.S. 286, 296 (1942),
which says governmental action must be judged by the "strictest flducs.a:y
. 'standards. ' Most recently, in Santa Clara Pueblo v. Martinez, U.S. .
' (1978), the court reviewed: ,the recoqﬂ of limited Ind;an part:.c:.patlon -
in the hearmgs on the Ind‘an C1v1l nghts Act and sald- ‘

'It would hardly be ccmsxstent wlth "the overndmg ,
duty of our Federal Goverrment to deal fairly with- '
Indians," Morton v. Ruiz, 415 U.S. 199, 236 (1974),

lightly to imply a cause of action on which the™
tribes had no prior opportumty to present their.
v1ews. o U.s. _ 7 _n. 30 (1978)

The "unique oblzgatmn mentloned in Weeks and the "overndmg duty of ,
faimess discussed in Ruiz and Martinez exist apart from any speca.fzc

statute, treaty or agreement, and they impose substantive constraints

. on the Congress (Weeks), the Executive (Ruiz) and the Judiciary (Martinez):
- with respect to Indians. These recent decisions of the Supreme Court lead:
to the conclusion that the goverrment 's trust responsibility to the Indian
has an indeperdent legal basis and is not limited to the spemfxc language

if,%; :
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< At the same time, however, the content of the trust obligation - apart :
RN from specific statutes and treaties - is limited to dealing fairly, not
R arbitrarily, with the Indians both with respect to procedural and substan | -
T tive issues. The standard of faimess is necessarily vague and allows o
considerable room for discretion. But these independently based duties e
do not stand alone. They must be read together with the host of statutory
e and treaty provisions designed to provide protection for Indian interests. |-
Illustrative of such statutes are 25 U.S.C. Sec. Bl (contracts); 25 U.S.C.
C Sec. 175 (legal representation); 25 U.S.C. Sec. 177 (conveyance of
o5 property); 25 U.S.C. Sec. 194 (burden of proof in property cases); 25
- U.S.C. Secs. 261-264 (regulation of traders); 25 U.S.C. Sec. 465 (acgui~
. "sition of land in trust). - : T S L

- e

The more general notions of the "unique obligations" and "overriding duty"
of faimess fom a backdrop for the construction and interpretation of the |
statutes, treaties, and agreements respecting the Indians. This means that .|
provisions for the benefit of Indians must be read to give full effect to |
their protective purposes and also they rust be given a broad construction
consistent with the trust relationship between the goverrment and the '
Indians. General notions of fiduciary duties drawn from private trust law
foun appropriate guidelines for the conduct of executive branch officials
in their discharge of responsibilities toward.Indians and are properly
utilized to fill any gaps in the statutory framework. = . S

_ SPECIFIC CBLIGATIONS

e 41

The decided cases set forth a r{ er of {épecific obligations of the -
trusteeship. Navajo Tribe.v. United States, 364 F.2d 320 (Ct. Cl. 1966).
Puring the second World War, an oil company had leased tribal land for
0il and gas purposes. Upon discovering helium, bearing noncambustible gas
which it had no desire to produce, the company assigned the lease to the
' Federal Bureau of Mines.” The Bureau developed and produced the helium 77F
under the terms of the assigned lease instead of negotiating a new, more
 remnerative lease with the tribe., In Navajo, the court analogized thes
facts to the case of a "fiduciary who leams of an opportunity, prevents
the beneficiary from getting it, and seizes it for himself," and held the:
action unlawful. Pyramid Lake discussed above also involves the fiduciary
duty of loyalty i ot i e -

L, . e




Manchester Band of Pawo Indian v. United States, 363 F. Supp. 1238

~ N.D. Cal., 1973), holds that the govemment as trustee has a duty to
make trust property income productive. The federal district court held,

"in that case, that officials of this Department had violated their trust

 obligations by failing to invest tribal funds in nontreasury accounts

‘* bearing higher interest than was paid by treasury accounts. Menominee

Tribe v. United States, 101 Ct. Cls. 10 (1944), also enforces the ,

ﬁdumary obhgat,.on to make trust property mccme productlve.

& Ld La}'e Pamte Trz_be v. Morton, 354 F. Supp 252 (D D.C. 1972),
' Imposes on the United States the duty to enforce reasonable claims of the | .
beneficiary. This duty may be seen as related to the duty of loyalty. :oda
-In Pyramid Lake, the ocourt rejected an accommedation of publ:.c interests
-and trust obligations and held that the Secretary of Interior had a hzgher
obl:.gatmn to protect Indian property rights than to advance public
- projects within his charge — again, absent an express direction from =
" Congress. Where there is/a dispute’between Indians and other government
. interests, executive branch officidls are requlré to favor the Indlan
: clazm so long as 1t 1s reasonable. i i :

'.[he Supreme Cburt has held that exemtlve branch off:.c:.als are not requn:ed

~to advance or accede to every colorable claim which may he suggefted by -
an Indian tribe. United States v. Mason, 412 U.S. 39; (1973).
appears that the government may properly examine these claims cntlcally

.- and make a dispassionate analysis of their merit, it may consider whethex:’

~the advancement of a particular claim is in the long temm best interests

" of the Indians, and it may determine the timing and the fonm in which a

" claim is advanced. But executive branch officials may not reject or

~ postpone the assertion of a claim on behalf of Indians on the ground that
it would be inimical to some other governmental or pnvate interest or
- refuse to advance an Indian claim on the ground that it is merely
."reasonable" as opposed to clearly "meritorious.” Although trust dutles
.~ are neither rigid nor absolute, the controllmg principle is that SRy
execnt:.ve branch officials mst a'*t in the best mterests of the Indlans

'.l'ne Suprane OCourt has held that t_he United States as trustee has same
- discretion to exercise reasonable judgment in choosing between altemative
- courses of action. United States v. Mason, 412 U.S. 381 (1973). 1In Mason,
o Indian allottees claimed that Bureau of Indian Affairs officials erred in
" paying state estate tax assessments on trust properties. Bureau off..cmals
. yelied on a pricr decision of the Supreme Qourt which had sustained the
_particular taxes in question. With scme plausxbxhty, ho-vever, the allot-
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‘Oourt decisions had eroded the

“tees claimed that subsequent %upren

vitality of the earlier case. The (ourt determined that in thisinstance
... the trustee hai acted reasonably by paying the taxes without protest. In
..~ Mason, unlike Pyramid Lake, there was no suggestion that any conflicting
- “Interests had Getracted from the trustee's duty of loyalty to the Indians,
"7 and the case stands for the proposition that in the nonconflict situation,

" the trustee's reasonable judgments will be sustained.

~-Another principle which follows from this reading of the Indian trust --
. cases is that affirmative action 'is required by the trustee to preserve
. trust property, particularly where inaction results in default of trust
- rights. Cf., Poafybitty v. Skelly 0il Co., 390 U.S. 365, 369 (1968);
- Edwardsen v, Morton, 369 F. Supp. 1359 (D.D.C. 1973). The water rights
. .~- area 1s a prime example. The Indians' rights to water pursuant to cases
. r.1ike Winters v. .United Stdtes, 207 U.S, 564 (1908), and Arizona v. i o
it ¢ california, 373 U.S. 546 (1963), is prior to any subsequent appropriations.
. PBut Failure of the trustee in the past to assert or protect these rights, -
© - and to assist in construction of Indian irrigation projects, has led non-
'~ Indian ranchers and farmers to invest large sums in land development in
", reliance on the seeming validity of their appropriations. fee Report of
"~ " the National Water Commission, ch. 14 (1973). fhe trust obligation would
. appear to require the trustee both to take vigorous affimmative action to
-.." assert or defend these Winters Doctrine claims., See, Pyramid Lake Paiute
© fribe v. Morton, supra. ¥ : ‘ o L

. The impact of inese principles upon the public administration within the
- government. appears to be surprisingly modest, for present policies are .-
... essentially consistent with the dictates of -the trust responsibility. In
. the area of water rights, for example, President Carter has called for the
* prompt quantification of Indian claims and their detemination through
" negotiation if possible or litigation if necessary, and he has also called
~ for develogment of Indian water resources projects so that the Indian
-~ rights may be put to beneficial use. The President’s perception of the
" goverrment's responsibility in this area appears entirely consistent with
the dictates of the trust responsibility doctrine. The obligation of =
- _executive branch officials is to implement the President's policy. Simi-
larly, the Departments of Interior and Justice are engaged in the
- .. process of enforcing reasonable Indian claims in some instances by nego-
. " tiation and in others through litigation. The Bureau of Indian Affairs
7 works to make trust property income productive and the present Secretary
" «. of the Interior, so far as we are aware, has taken no action inconsistent
" with his duty of loyalty to the Indians. T i




» 2" Even if the ‘mpos;tlon of the trust rsponszb;lxty doctrme is assumed
" to be corpletely oconsistent with present policy and. administrative prac-
tice, the doctrine clearly places constpaints on the future policy form~
~lation and administrative discretion. Executive branch officials have
some discretion in the discharge of the trust, but it is limited. For
example, they may make a good faith determination that the compromise of
~an Indian claim is in the long temm best interests of the Indians, but they
are not free to abandon Indian interests or to subordinate those -
-~interests to campeting policy considerations. Flexm,.hty in setting
. policy objectives rests with (ongress which alone is free .to direct a
takmg or subordmatlon of the otherwlse paramunt Indlan mtersts.

Instances w;.ll surely arise where the dlscharge of tmst respons.tbllltles 3
-~ to the Indians raises um?nageable,/practlcal or political difficulties for
‘executive branch officials, It may be that congressional appropriations
" are inadequate to carry out a perceived duty -- say, the quantification of
“Indian water entitlements — or that the enforcement of trust responsibi-
“.-lities results in an e<traordmarlly intense political backlash against
- the administration. Under such circumstances, it would seem that the
.. responsibility of executive branch officials would be i seek cxpress =
. direction fram the Congress. - The existence of this mngressmnal safety
7 yalve assures that the legal trust respons.d:d:.ty to American Indlans is
~a viable doctrine not only now but m the future as well R

‘The remainder of this memorandun w111 addrss same of the more spec1f1c:
questions which have been raised by the Attdmey General in connection
with litigation by the Department of Justice on behalf of Indians. How
does Indian litigation differ, if at all, from other 1itigation handled
- by the Department of Justice? Do special standards constram the
‘ prosemtonal d:.scret:.on of the Attorney General? L :

By statute, the conduct of lltlgatlon in wh1d1 the Umted Stats is a
- party is reserved to the officers of the Department of Justice under the
~direction of the Attorney General. 28 U.S.C. 516, 519. In addition, the
" -United States Attomeys, under the direction of the Attorney General, are
- spec:.fxcally authorized to repme\t Indians in all su:.ts at law ard in

‘Generally, the Attomey General has broad dlscretmn to detemme whether
‘and when to initiate litigation and on what theories. As the chief legal
officer of the United States, the Attorney Genaral may consider broad
Policy consequences of a litigation strategy and may refuse to .’mltz.ate
‘lztzgatzon dsp1te the requsts of -a partzr'ulav' agency. :




‘The discretion of the Attorney General with respect to the initiation of
'litigation is not unlimited. First, the exercise of prosecutorial dis-
General is subject to judicial review in order to
insure that the Attomey General's decision is based on a correct under-
standing of the law. .Joint Tribal OCouncil of the Passamaquoddy Tribe v. ™
Morton, 388 F. Supp. 649, 665-666, (D. Me. 1975), atf'd, 528 F.2d 370 (1lst
Cir. 1975). Cf. e.g., Nader v. Saxbe, 497 F.2d 676, 679-680 n. 19 (D.C.
‘Cir. 1974). And secord, all executive branch officials including the
“Attorney General can be required by the judiciary to "faithfully execute
the laws" which, in some instances, may require the initiation of litiga-
tion. E.g., Adams v. Richardson, 351 F. Supp. 636, 641 (D.D.C. 1972),
356 F. Supp. 921 (D.D.C. 1973), mod. and aff'd., 480 F.2d 1159 (D.C. Cir.
1973). : . ot i

ot

In the case of Indian litigation,‘ the Attorney General's discretion is
somewhat more limited than in other areas. As under the principles -
discussed above, an officer of the executive branch of goverrment the
Attormey General acts as a fiduciary and must accord the Indians a duty
‘of loyalty. This means that in the exercise of discretion the Attomey
. General may not refuse to initiate litigation on the gmwnd that it would

.. .. be inimical to the welfare of some other govermmental or private interest.

- .. ard the Supreme Oourt has suggested that the Attomey General has an -
affirmative obligation to institute litigation on behalf of Indians.

: R
%

The Attomey General has no obligatiua to assert every claim or theory
-’ advanced by an Indian tribe without regard to its merit. At the same =
<% 'time, the Attorney General may not abandon reasonable Indian claims on
. any ground other than the best interests of the Indians. Further, in the
- " exercise of discretion, the Attomey General must take care that litiga—
~ tion decisjons do not undercut the efforts of the Secretary of Interior
' “ or other executive branch officials to discharge their trust responsibi-
<% . lities to the Indians. As the Supreme Oourt recently stated: "Where the
.. responsibility for rendering a decision is vested in a coordinate branch
of Goverrment, the duty of the Department of Justice is to implement that
decision and mot repudiate it." S & E Oontractors, Inc. V. United States,
406 U.S. 1, 13 (1972). Indeed, published opinions of the Attorney General
. reflect the great deference which has been accorded by the Department of
Justice to the decisions of the Secretary of Interior. 25 Op. Atty. Gen.
524, 529 (1905); 20 Op. Atty. Gen. 711, 713 (1894); 17 Op. Atty. Gen. 332,




The fulf:tllmmxf of t_hx natlon s trust rec.oons,.b‘htv to Pmencan Ind*ans
:is one of the major missions of this Department. Both the President and
the Vice-President have publ icly stated the‘r support of the tmst
r&spons*blht.y as a matter of polu.y. R ECTRD :

~he defm.gtlon of the gcverrment s trust rﬁpOﬂSAb‘lltles to Native
Americans involves both legal and policy issues. ‘fhe President's P. R.1.M
.process is designed to assure dedelopment of pohcy after input from all
concemed. It would be unfortnunate to preempt this process by fllmg a
memorandum ‘in a court case that was not asked for by the judge and is
ot necessary to the litigation which will be moot if Congress ard the
tribes approve. - If the Attorney General wants to address the legal
_issues regarding the trust responsibility,” it would be more appmpnate
fto do SO through a fo:mal Attomey General 'S opmlon.




