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FAST Act: Implications for Indian Country

After a decade of short-term
extensions and shortfalls in revenues | |
received by the Highway Trust Fund
(HTF) that created uncertainty
among States, tribes and local
governments, Congress passed the
S305 billion “Fixing America’s
Surface Transportation” (FAST) Act
by large bipartisan majorities. -
President Obama signed the

legislation as Pub.

/
%
L. 114-94 on December 4, 2015.
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FAST Act: Implications for Indian Country

The legislation is significant in that it:

Is a long term highway measure (five years);

Provides predictability for governments and developers;

Provides modest sustained growth for highways and public transit;
Continues many MAP-21 programs (e.g., TIFIA);

Extends the Tribal Self-Governance Program to USDOT;

Adds new national program for freight and highways; and

Does not remedy the long term insolvency of the Highway Trust

Fund (HTF) by fully funding the HTF from user fees onl/y.
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FAST Act: Implications for Indian Country

The Fast Act does not:

v fund the Tribal Transportation Program at levels recommended in
the President’s GROW AMERICA Act;

v’ extend the authorization for the Tribal High Priority Project (HPP)
Program, which was not funded under MAP-21;

AN

exempt Tribal programs from the Obligation Limitation Deduction;

AN

Create a Tribalset-aside within the Transportation Alternatives
Program; or

v’ Rely on /ncreasesto the Federal fuels tax to fund transportation

priorities. SONOSKY, CHAMBERS, SACHSE, ENDRESON & PERRY, LLP



FAST Act: Implications for Indian Country
In FY 2015, Congress authorized and

appropriated $41 billion for highways and
$10.7 billion for transit. For FY 2016, the
FAST Act authorizes roughly $43.5 billion for
highways (+5.6%) and about $12 billion for
transit (+10.2%). In years 2-5 of the FAST
Act, authorizations for highways and transit
funding will grow at a modest annual rate
of about 2.0%. Overall, funding for
transport-ation programs increases about
11% over five years compared to the

Administration’s request for a 45% funding
increase. SONOSKY, CHAMBERS, SACHSE, ENDRESON & PERRY, LLP




FAST Act: Implications for Indian Country

The FAST Act represents a victory for Indian tribes in a very
difficult fiscal and political climate and reflects the success of
sustained and unified efforts by tribes and tribal organizations
(such as ITA, NCAl and the TTUC). These efforts educated
members of Congress concerning the benefits that accrue to
Indian Country by helping tribal governments build and improve
transportation infrastructure in their communities and promote
highway safety and economic development. Tribal unity in the
FAST Act contrasted sharply with the disunity surrounding MAP-

21 when Congress rolled back funding levels for tribal programs.
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FORT PECK TRIBES

Assiniboine & Sioux

October 20,2015

‘The Honorable Bill Shuster ‘The Honorable Peter DeFazio
i king Member

Commitee on Transportation
Infrastructure

2251 Raybum House Office E
United States House of Repre
‘Washingten, DC 20515-6256
Attn: Kathy Dednck, Staff Di
kathy dedrick@mail house so

Dear Chairman Shuster and Ranking Member DeFazio,

Committee on Transportation and
Infrastructure

2251 Rayburn House Office Building
United States House of

Washington, DC 20515-6256

At Chris Bertram, Staf Director

We congratulate yon and the House Transportation and Infrastructm
oducing the “Surface Transportation Reauthorization and Reform Act of
You are to be commended for developing a bipartisan multi-year highway
national transportation priorities. We especially appreciate the inclusion transp
important to tribes, including the Tribal Transportation Self-Governance Pro
backlog of transportation projects we face on our reservation and the unaccep
‘motor vehicle and pedestran fatalities among Native Amencans, especially an
we wrge that the Committee consider inchnding additional funding authori
‘Transportation Program and the Tribal Transit Program and consider other Trit
Uity Caucus (TTUC) amendments we and ofher tribes support when you mark
onOctober 22 We respectfuly ask that, at a minimmm, the Committee:

» Augment STRRA’s Sec. 1101(a}(3X(A) funding i\i}mnthon lm]s |u
TIRES Act’s funding for the Tribal T rtation Pre
would currently authenize $43 mllion Jesg for the TTP over th FY
2021 authonzation period than the Senate TIRES Act (5. 1776) — faval
of the Senate Committee on Indian Affairs by Chairman . T
additional we seek for the Tribal Transportation Program que
one percent of the $38.41 billion the Committee authorizes for the Fed:
Program for FY 2016 The Housa bill would also, in all ikelihood, set
Program authorized finding level at the MAP-21 level (Bl) ‘million)
Fiscal Year 2021, when tribal transit needs are increasing dramatically
Senate DRIVE Act (HR. 22) increased tribal transit finding to $35
‘Tribes seek panity with States if we are to be capable transportation staki

Fund the Tribal Priority Proj out of the Hi TrustF
21 was enacted m 2012, Congress has failed to appropnate any funds
fund of the Treasury for this very important tribal program that
supplemented limited Tribal Transportation Program “tribal shares ™ |
the Tribal HPP Program was funded out of HTF. We ask you to restor
program out of the Fund:

3008 E. Portland Ave,

Puaiiuia Tribe of indians

ptember 1

The Honorable Bill Shuster The Binarhle Peter DeFaria
Chairman Ranking Member
Committer on | ransportation and. Commiltee an Transporation and

2251 Raybum Hause Office Building
Uniled States House ufReplasemamu
Washington, DC

At Chris Bertrum, S1aff Lnr atty Dedrick, Su\ﬂ'D"u:t)r

clirisluper, bertram Gin il houws

Dear Chajrman Shuster and Ranking Member DeFurio,

At you contime your effors to develop a long-term remythorizarion 1 the curent
highvmy logialation Ihet reflzcts the House's princities, T ask an behalt of the Puyallup Tnbcthat
Indian tibes be filly included It the solution you develop. The Senate passed HR. 22, ihe

A ons imporiant o Indian tribes and Alusks

i modest funding matases te the Lribal Transportation and Tribal

Tl'-lniu Progewes (TTP). We ask yau 1o build on those provisions in the House bill tu furlher

empaewer Wbl povements s that we can improve highuway and pedestrian afety and lay

1rnpamm Toundativns for conomic develupment and growth hat our communities need so
Iy,

Only 17 pereent of roads serving Indian communities are in acceptable coudition. The
vast majority are in poor condilion. Indian infants re eight times more likely (o die in 3 motor
wehiele caash tran other childen. Aad motor vehicle crashes are ibe leading i of deah
amumy Americans sged 1-44 years old. Rosds in o
Tnving mermbers in preventable uwlr
it o Invrease federsl fnvestments in mmsporation infrastrusture :-md highw;

Country and forther streamling the defivery of these progrims by Indizn tribes,

In upanimeusly passing H.K. 7 severel years ago, vour Commitive worked on a bigartizan
besis to include important provisions Lo imprave wikal transpartation infrastraciure and
Infurlunalely, HR. 7 wis oot rassad by the full House and its beneticial tibal provisions
d mot make it il the final highwey legislation that bocanwe MAP-2], The Tribal
Transponation Unity Caucns (ITUC), u brad eoslition of diverse Indian tribes from acass The
conmiry. hes developed a logislative wc}.agn. called the Trihul Trunspartation 1nity Act (TT114)
that inchades meny of s sme HR. 7 proposails, #s woll as fait and coutable f
ihereates and additioned common- pmgram improvenxents. These TTUA mropo
help improve [ndian Coumtry’s backlop of cramhling o nonexistent trensperiation mfrastructure,
promete 1155l &znnom; dr\elupmcm. and reduce the imgic and unaceeptably high rate of

Tazems, Weshington BB4D4 253/575-7R00
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Tribal Funding Levels in the FAST Act for Tribal Transportation Program

7

-
¢.

MAP-21 TTP funding (FY 2015) - $450 mil.

FAST Act TTP funding (FY 2016) - S465 mil.
FAST Act TTP funding (FY 2017) - S475 mil.
FAST Act TTP funding (FY 2018) - S485 mil.
FAST Act TTP funding (FY 2019) - S495 mil.
FAST Act TTP funding (FY 2020) - S505 mil.

v’ Over the FAST Act’s 5 years, it will provide $175 m|II|on in
additional funding over FY 2015 funding levels for the TTP.
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IRF. Tribal Transportation Program (TTF) and Tribal Bridge Program Funding
(2009 - 2020)
Amthorized Enacted, with obligation Emitation deducton, with 2.2% inflation growth and showing the FAST Act
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Tribal Funding Levels in the FAST Act for Tribal Transit Program

FAST Act increases the Tribal Transit
Program from $30 million to $35 million
annually for the next five years, with:

v' $5 million available each year for the
discretionary competitive transit grant
program; and

v" $30 million available each year for the
formula Tribal Transit grant component.

SONOSKY, CHAMBERS. SACHSE, ENDRESON & PERRY, LLP



The FAST Act Changes BIA-FHWA Administrative Costs and Tribal
Bridge Program Funding Levels

Reflecting the desire of Congress to
reduce agency operating costs, the FAST
Act lowered the statutory “takedown” for

BIA/FHWA Project Management and

Oversight and Project-Related
Administrative Expenses (PRAE) from 6 to

5 percent. The Act increased the
“takedown” for the Tribal Bridge Program
from 2 to 3 percent. In FY 2016, Bridge
funding will increase to about $14 million.

SONOSKY, CHAMBERS, SACHSE, ENDRESON & PERRY, LLP



Increased Reporting Under the FAST Act

The Fast Act increases both tribal andagency reporting:

v'The Act requires every tribe to submit data concerning the

names of projects and activities carried out under the Tribal Transportation

Program during the preceding fiscal year, including i) a description of the
projects and activities; ii) the current status of the projects; and iii) an
estimate of the number of jobs created and retained by the project and
activity.

v'The Act also requires the Secretary of Transportation to submit reports on
Tribal Government Transportation Safety Data (1 year) and BIA Road Safety

(2years) .
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The FAST Act Extends the Tribal Self-Governance Program to the
Department of Transportation

Tribes have long sought to extend the provisions of the Indian Self-

Determination and Education Assistance Act (ISDEAA), Pub. L. 93-638, to
the Department of Transportation. The FAST Act amends Chapter 2 of
title 23 United States Code to add section 207 “Tribal Transportation Self-
Governance Program” and directs the Secretary of Transportation to
initiate negotiated rulemaking with Indian tribes within 90 days of
enactment of the FAST Act (by March 3, 2016) and publish a proposed
rule within 21 months (by September 2017). The bill language (Sec. 1121)
is very similar to legislation introduced by House T&I Ranking Member,
Pete DeFazio (D-OR) and Cong. Don Young (R-AK) as H.R. 1068.

SONOSKY, CHAMBERS. SACHSE, ENDRESON & PERRY, LLP



The FAST Act Extends the Tribal Self-Governance Program to the Department

of Transportation

Tribal eligibility to participate in the Tribal Transportation Self-Governance Program is
similar to the existing FHWA — Tribe TTP Agreements in effect since 2006 (no
uncorrected significant and material audit exceptions in the tribe’s title | self-
determination contracts or self-governance agreements), with the addition of:

v" Demonstrating transportation program management capability;

v Eligibility to include Federal-aid funds apportioned to States in AFAs, in addition to “Tribal
shares” of TTP funds, Tribal Transit Program formula funds (5311(c)) and funds to tribes from
discretionary and competitive grants administered by USDOT for all programs made available
to tribes);

v" Funding Agreements shall include provisions for flexible and innovative financing;

<

Tribes have authorities and duties similar to Title V Self-Governance Agreements; and

v" New Self-Governance Program does not alter validity of existing FHWA agreements or

authority to transfer funds to tribes under 23 U.S.C. §202(a)(9).
SONOSKY, CHAMBERS., SACHSE, ENDRESON & PERRY, LLP



New Tribal Transportation Self-Governance Program to Require
Negotiated Rulemaking Committee to Draft NPRM

Consistent with the Government-to-
Government relationship, the Secretary of
Transportation must initiate rulemaking to
implement the Tribal Transportation Self-
Governance Program within USDOT with the
active participation of Indian tribes.

SONOSKY, CHAMBERS. SACHSE, ENDRESON & PERRY, LLP



New Tribal Transportation Self-Governance Program to Require
Negotiated Rulemaking Committee to Draft NPRM

v" The Secretary must “initiate procedures” to negotiate and promulgate
regulations within 90 days of enactment (by March 3, 2016);

v" The FAST Act mandates that proposed regulations be issued not later than
21 months after enactment (by September 2017);

v' The Negotiated Rulemaking Committee is to be comprised of only Federal
and Tribal government representatives, a “majority of whom shall be
nominated by and be representatives of Indian tribes with funding
agreements under this title [title 23]”;

v" The lack of promulgated regulations “shall not limit the effect of this

section.”
SONOSKY. CHAMBERS. SACHSE. ENDRESON & PERRY. LLP



FAST ACT’S OTHER PROGRAMS

v’ Section 1105 of the FAST Act creates the “Nationally Significant Freight and Highways
Projects Program” funded at $4.5 billion over five years (starting with S800 million in FY
2016), to improve the safety, efficiency and reliability of the movement of freight and
people, generate national or regional economic benefits, etc. (grants must be at least
$25 million in cost, although there is a “small projects” set-aside (10 percent) for
projects costing at least S5 million and a 25% set-aside for projects located in rural
areas. The Federal share cannot exceed 80%;

v’ Section 1123 of the FAST Act calls for the establishment of a “nationally significant
Federal lands and tribal projects program” to construct, reconstruct, or rehabilitate
nationally significant Federal lands and tribal transportation projects. Projects must
have a cost of at least $25 million, with priority for projects with an estimated cost of
S50 million. The Federal share cannot exceed 90%. Title 23 and 49 funds, such as TTP
and Tribal Transit Program funds, cannot be used for the Tribe’s cost share requirement,

but other federal funds made avaj I bI t Tribes may be used
SONOSKY, CHAM ACHSE ENDRESON & PERRY, LLP



FAST ACT’S OTHER PROGRAMS

v’ The Fast Act amends the National Priority Safety Programs of Section 405 of title 23 United States
Code, to alter the percentages of grant awards to States for occupant protection (13%), State traffic
safety information system improvements (14.5%), impaired driving countermeasures (52.5%),
distracted driving (8.5%), motorcycle safety (1.5%), State graduated driver licensing laws (5%), and non-
motorized safety (5%). The Act clarifies that a State may provide funds awarded under Sec. 405 to
“Indian tribal governments.” The FAST Act authorizes $274.7 million for the Program in FY 2016.

v The FAST Act restructures the Surface Transportation Program (Sec. 133 of title 23) by renaming it
the “Surface Transportation Block Grant Program.” STBGP funds may be used for the construction of
highways, bridges, tunnels, ferry boats and terminal facilities, transit capital projects, operational
improvements, environmental measures, highway and transit safety infrastructure improvements and
programs, recreational trails projects, pedestrian and bicycle projects, protection for bridges, etc.
STBGP funding is authorized at $835 million for FY 2016 and FY 2017, increasing to S850 million for the
three years thereafter. Tribal governments are eligible applicants for STBGP competitive grant awards
made by a State or MPO.

SONOSKY, CHAMBERS. SACHSE, ENDRESON & PERRY, LLP



FAST ACT’S OTHER PROGRAMS

v The FAST Act amends the ERFO Program to expand the authority for the
Department of Transportation to expend emergency relief funds to include “projects
eligible for assistance under this section located on tribal transportation facilities,
Federal lands transportation facilities, or other federally owned roads” open to public
travel.

v The FAST Act funds the TIFIA (Transportation Infrastructure Finance and Innovation
Act) Program at $275 million in FY 2016, increasing to $300 million by FY 2020. The
TIFIA program provides credit assistance (direct loans, loan guarantees, and lines of
credit) to fund surface transportation projects of national and regional significance.

SONOSKY, CHAMBERS. SACHSE, ENDRESON & PERRY, LLP



NON-FAST ACT PROGRAMS

v'Although the FAST Act did not reauthorize the Transportation Investment
Generating Economic Recovery (TIGER) grant program, the FY 2016 Omnibus
(Continuing Appropriations Act) restored funding for the TIGER grant program at $500
million (the same as in FY 2015). Tribes are eligible applicants for the highly
competitive TIGER grant;

v" BIA Road Maintenance Program funding: although the greater of 25% or $500,000
of a tribe’s TTP funds can be used for maintenance, BlA is still obligated by law to
request adequate funding through the annual Interior, Environment and Related
Agencies appropriations acts (23 U.S.C. §202(a)(8)(A)). However, Interior fails to do
so, resulting in flat funding levels for more than 30 years. As a result, tribes
“repurpose” TTP “tribal shares” that could be used for design and construction for
maintenance. Tribes need to work together to increase BIA Road Maintenance

funding as a Congressional priorit EgRoméforwar
SONOSKY, CHAM CHSE, ENDRESON & PERRY, LLP



How Annual BIA Road Maintenance
Program Funds
are Divided
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How the Annual BIA Road Maintenance Program Allocation is Divided

How Annual BIA Road Maintenance Program Funds
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Questions?

Matthew S. Jaffe
Sonosky, Chambers, Sachse,
Endreson & Perry, LLP
mijaffe@sonosky.com
Washington, D.C.,
Anchorage, Juneau, San Diego
and Albuquerque
(202)682-0240
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